
ASSISTANT  SECRETARY OF DEFENSE 

WASHINGTON, D.C. 20301 

HEALTH  AFFAIRS 2 5 MAY 1988 

BEFORE THE OFFICE, ASSISTANT 

SECREXARY OF DEFENSE (HEALTH AFFAIRS) 

UNITED STATES DEPARTMENT OF DEFENSE 

Appeal of 
(Deceased) 

Sponsor:  

SSN: 

1 
1 
1 OASD(HA) Case F i l e  88-02 
1 

FINAL D E C I S I O N  

Th i s  i s  t h e  FINAL DECISION of t h e   A s s i s t a n t   S e c r e t a r y  of 
Defense (Health A f f a i r s )   i n   t h e  CHAMFUS Appeal OASD(HA) Case 
F i l e  8 8 - 0 2 ,  pursuant  t o  t i t l e  1 0 ,  Un i t ed  S ta tes  Code, s e c t i o n s  
1071-1103 ,  and  Department of Defense ( D o D )  Regula t ion  6OlO.8-R, 
c h a p t e r  10. T h e   a p p e a l i n g   p a r t y   i n  t h i s  c a s e  i s  t h e  
p a r t i c i p a t i n g   p r o v i d e r ,  Columbus H o s p i t a l ,   G r e a t  F a l l s ,  Montana, 
r e p r e s e n t e d  by its a t t o r n e y ,  Maxon R. Davis, E s q u i r e .  Th e 
b e n e f i c i a r y  i s  t h e  deceased son of a r e t i r ed  mgnber of t h e  
Un i t ed  States  A i r  Force. 

The a p p e a l   i n v o l v e s   t h e   d e n i a l  of CHAMFUS c o s t - s h a r i n g   f o r  
a n   i n p a t i e n t   h o s p i t a l i z a t i o n   a n d   r e l a t e d   m e d i c a l  c a re  a t  
Columbus Hospital  from  September 21, 1 9 8 3 ,  through  January 1 2 ,  
1 9 8 4 .  The b e n e f i c i a r y  was admitted t o  t h e  h o s p i t a l   S e p t a n b e r  5, 
1 9 8 3 ,  and a f t e r  a p e r i o d  of a c t i v e   t r e a t m e n t ,  was declared 
c l i n i c a l l y   b r a i n   d e a d   o n  September 20, 1 9 8 3 .  The ca re   f rom 
September 21, 1 9 8 3 ,  t o  Janua ry  1 2 ,   1 9 8 4 ,  was d e n i e d  CHAMFUS 
c o s t - s h a r i n g   a s   c u s t o d i a l   c a r e  except f o r  1 hour of sk i l l ed  
n u r s i n g  per day  and p r e s c r i p t i o n  drugs.  

T h e  b i l l e d  a m o u n t   f o r  t h e  e n t i r e   p e r i o d  of c a r e   f r o m  
Septenber 4 ,  1 9 8 3 ,  t h rough   J anua ry  1 2 ,   1 9 8 4 ,  was $ 1 5 5 , 9 7 1 . 0 8 .  
D e d u c t i n g   t h e  2 5  p e r c e n t   b e n e f i c i a r y   c o s t - s h a r e   o r  $ 3 8 , 9 9 2 . 7 7  

r^ and t h e  CHAMWS payment of $ 2 3 , 7 9 0 . 5 6  f o r  care from September 5 
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through  September 1 9 ,  1983, t h e  amoun t   r ema in ing   i n   d i spu te  i s  
approximately  $93,187.75.  The amount i n   d i s p u t e  i s  approximate 
because of p o s s i b l e   f u r t h e r   r e d u c t i o n  by t h e  amount p a y a b l e   f o r  
1 hour  per  day of s k i l l e d  n u r s i n g   c a r e   a n d   p r e s c r i p t i o n  d rugs ,  
t o   t h e  e x t e n t  t h e s e  are  n o t  i n c l u d e d  i n   t h e  amount a l r eady  paid. 

. T h e   h e a r i n g  f i l e  of r e c o r d ,   t h e   H e a r i n g   O f f i c e r ' s  
Recommended Decis ion,  a n d  t h e   o r a l   t e s t i m o n y  a t  t h e   h e a r i n g   h a v e  
been reviewed.  The  Hearing Officer h a s  recommended t h e  claims 
of t h e   p r o v i d e r   f o r   i n p a t i e n t   h o s p i t a l  care f u r n i s h e d   t o  t h e  
b e n e f i c i a r y  from September 2 1 ,  1983,  through  January 1 2 ,  1984 , 
be denied  CHAMPUS c o s t - s h a r i n g   f o r  t h e  r e a s o n   t h a t   t h e  care was 
c u s t o d i a l   c a r e   a s  def ined  by t h e  CHAMFUS r e g u l a t i o n .  

The D i r e c t o r ,   O f f i c e  of t h e   C i v i l i a n   H e a l t h   a n d  Medical 
Program of the Uniformed  Serv ices  (OCHAMFUS) c o n c u r s   w i t h   t h e  
Hear ing  Officer 's  Recommended Decis ion.  The D i r e c t o r  recommends 
i t s  a d o p t i o n  by t h e   A s s i s t a n t   S e c r e t a r y  of Defense  (Health 
Affairs)  a s  t h e  FINAL DECISION w i t h   m i n o r   m o d i f i c a t i o n s   a n d  
a d d i t i o n a l   d i s c u s s i o n   o f   r e c e n t   d e v e l o p n e n t s   p e r t a i n i n g   t o   t h e  
CRAMPUS e x c l u s i o n  of c u s t o d i a l  care. 

T h e  A s s i s t a n t .   S e c r e t a r y  of Defense (Health Affairs) , a f t e r  
due c o n s i d e r a t i o n  of t h e   a p p e a l   r e c o r d ,   a d o p t s   a n d   i n c o r p o r a t e s  
by reference t h e   H e a r i n g  Off icer ' s  Recommended Decis ion  a s  t h e  
FINAL DECISION.  I n  my r Fiew, I f i n d  t h e  Recommended Decis ion 
a d e q u a t e l y   s t a t e s   a n d   a n a l y z e s   t h e  i s s u e s ,  a p p l i c a b l e  
a u t h o r i t i e s   a n d   e v i d e n c e ,   i n c l u d i n g   a u t h o r i t a t i v e   m e d i c a l  
o p i n i o n s   i n   t h i s   a p p e a l ,   a n d   p r e c e d e n t   a v a i l a b l e   a t   t h e  time of 
t h e   h e a r i n g .  I have  concluded t h e  f i n d i n g s  a r e  f u l l y   s u p p o r t e d  
i n   t h e  Recommended Decis ion  and by t h e   a p p e a l  record. However, 
i n   i s s u i n g   t h i s  FINAL DECISION,  I inc luded   minor   mod i f i ca t ions  
a n d   a d d i t i o n a l   r e m a r k s   c o n c e r n i n g   r e c e n t   d e v e l o p e n t s   i n   t h e  
CHAMPUS e x c l u s i o n  of cus todia l   care .   These   deve lopments  do n o t  
c h a n g e   t h e  r e s u l t  i n  t h i s  a p p e a l  b u t  a r e  i m p o r t a n t  i n  
u n d e r s t a n d i n g   t h e   r a t i o n a l e   f o r   t h e   d e n i a l  of CHAMPUS 
cos t -   shar ing .  

Cus todia l   Care   under  CHAMFUS 

W h i l e  t h i s   a p p e a l  was  pending,  two  events  occurred  which 
caused a d e l a y   i n  t h e  i s s u a n c e  of t h i s  FINAL DECISION.  F i r s t ,  
on May 15, 1 9 8 7 ,  t h e  Un i t ed   S t a t e s   Cour t  of A p p e a l s   f o r   t h e  
Distr ic t  of Columbia Ci rcu i t  decided B a r n e t t  v. Weinberqer, 818 
F.2d 953 (DC Cir. 1987) . The B a r n e t t   c a s e   r e v e r s e d  a Uni ted  
S t a t e s  Dis t r ic t  C o u r t   d e c i s i o n   i n  which  a p r i o r  FINAL D E C I S I O N  
i n  a CHAMHJS h e a r i n g   c a s e   i n v o l v i n g   c u s t o d i a l  care had been 
upheld. Second, fo l lowing  receipt of t h e  B a r n e t t   d e c i s i o n ,  t h e  
CHAMPUS r e g u l a t i o n   p r o v i s i o n s  on c u s t o d i a l  car e were r evi wed, 



r e s u l t i n g   i n   t h e  
r e g u l a t i o n  i n  t h e  

p u b l i c a t i o n  of a 
Federal R e q i  st er 

I -  on-Decanber ll , 196.1. 

proposed amendment 
( 5 2  Federal Reg i s t e r  
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t o   t h e  
47029) 

Def ense As s t a t e d  i n  t h e   p r o p o s e d  rule, t h e  Department of ' 

does   no t  agree wi th  t h e  r a t i o n a l e  of t h e  C o u r t  i n   B a r n e t t ;  
consequent ly ,  t h e  C o u r t ' s   r a t i o n a l e   h a s   n o t   b e e n   a c c e p t e d   f o r  
a p p l i c a t i o n   t o   o t h e r   c u s t o d i a l   c a s e s   i n v o l v i n g   h o s p i t a l i z a t i o n .  
B e c a u s e   t h e   i n s t a n t   a p p e a l  is a case i n  which B a r n e t t   c o u l d   h a v e  
had  an  impact ,  i t  i s  impor tan t  t o   i n c o r p o r a t e   o u r   d e c i s i o n   o n  
t h i s   m a t t e r   i n t o   t h i s  FINAL D E C I S I O N .  T h e  b e s t  way t o  
a c c o m p l i s h   t h i s  i s  t o   q u o t e   p e r t i n e n t   p o r t i o n s  of t h e  
supp lemen ta ry   i n fo rma t ion   pub l i shed   w i th   t he   p roposed  amendment, 
a s  f o l l o w s :  

" T h e   1 9 5 6   l e g i s l a t i o n   w h i c h   i n i t i a l l y   a u t h o r i z e d  
c i v i l i a n   h e a l t h  care f o r  m i l i t a r y   d e p e n d e n t s ,  Pub.L. 
84-569, d i d  n o t   c o n t a i n   a n   e x c l u s i o n  of c u s t o d i a l  
care .  Rather, b e n e f i t s  were more l i m i t e d .  The  law 
e x c l u d e d  d o m i c i l i a r y  c a r e  a n d   t h e   t r e a t m e n t  of 
nervous  and m e n t a l  d i s o r d e r ,   c h r o n i c   d i s e a s e s   a n d  
e l e c t i v e   m e d i c a l  and s u r g i c a l   t r e a t m e n t s .  Power was 
v e s t e d   i n   t h e   S e c r e t a r y  of Defense,  a f t e r  
c o n s u l t a t i o n  w i t h  t h e   t h e n   S e c r e t a r y  of H e a l t h ,  
Education,  and Welfare ( cu r ren t ly   Hea l th   and  Human 
S e r v i c e s ) ,   t o   g r a n t   e x c e p t i o n s   t o   t h e s e   e x c l u s i o n s  
f o r  up t o  1 2  months of t r e a t m e n t   i n   s p e c i a l   a n d  
unusual  cases.   Care i n   c i v i l i a n  f a c i l i t i e s  was a l s o  
g e n e r a l l y  l i m i t e d  t o   i n p a t i e n t   t r e a t m e n t   f o r   a c t i v e  
duty  dependents .  

"The express purpose of t h e   c h a n g e s   e n a c t e d  by t h e  
M i l i t a r y  Medical B e n e f i t s  Amendments of 1 9 6 6  was t o  
I p r o v i . d e   i m p r o v e d   b e n e f i t s   f o r   m i l i t a r y   f a m i l i e s  
a long  t h e  l i n e  of t h o s e   p r o v i d e d   o t h e r   c i t i z e n s   o v e r  
t h e   ( p r e c e d i n g )   d e c a d e .  I Consi  s t  e n t  w i t h  t h  i s 
i n t e n t ,   t h e  1966 amendment e l i m i n a t e d  t h e  e x c l u s i o n  
of t h e   t r e a t m e n t  of c h r o n i c  diseases, r e p r e s e n t i n g  a 
s ign i f i can t   p rog ram  expans ion .  T h i s  expansion  was 
tempered,  however, by t h e  newly  adopted excl us ion  of 
c u s t o d i a l   c a r  e, a n   e x c l u s i o n   w h i c h   w a s   a l s o  
c o n s i s t e n t   w i t h   o t h e r   p u b l i c   a n d   p r i v a t e  h e a l t h  care 
p lans .  The c u s t o d i a l  care e x c l u s i o n  was i n t e n d e d  a s  
a l i m i t a t i o n   o n   t h e   e x p a n s i o n   o f   b e n e f i t s   r e p r e s e n t e d  
i n   p a r t  by t h e   i n c l u s i o n  of t h e  t r e a t m e n t  of c h r o n i c  
d i s e a s e s   a s  a b e n e f i t .  

* * *  
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"In  developing  the  1966  amendments ,   Congress   looked 
t o   t h e  Federal Etnployees '   Heal th   Benefi ts   Program  for  
g u i d a n c e   i n  t h e  development of t h e  b e n e f i t s  package. 
. a .  

* * *  
" H i s t o r i c a l l y ,   t h e   t e r m   d o m i c i l i a r y   c a r e  was d e f i n e d  
t o  encompass t h e  concept of c u s t o d i a l   c a r e .  I n  i ts 
i n i t i a l   i m p l e m e n t a t i o n  of t h e  1 9 6 6  amendments, t h e  
Depar tmen t  of Defense d e r i v e d  i t s  d e f i n i t i o n   o f  
c u s t o d i a l   c a r e   f r o m   t h e   o n e  u s e d  by t h e '   S o c i a l  
S e c u r i t y   A d m i n i s t r a t i o n ' s  Medicare program. A number 
of c u s t o d i a l   c a r e   d e t e r m i n a t i o n s  were reviewed  under 
t h a t   d e f i n i t i o n .  

"Between  1966  and  1974, CIIAEIFWS came under i n c r e a s i n g  
Congress iona l   sc ru t iny   and  criticism directed a t  
e s c a l a t i n g   p r o g r a m   c o s t s   a n d   a d m i n i s t r a t i v e  
i neff  i ci en ci es. A major  review was  undertaken i n  
197 5-1977 t o  mor e c o n s i s t e n t l y   e n f o r c e   t h e  i n t e n t  of 
C o n g r e s s   a s   e x p r e s s e d   i n   t h e  law and t o   e s t a b l i s h  a 
better designed, more  uniform  program  which  would be 
more a k i n  t o  a c o n t r a c t  of i n s u r a n c e   a n d   p r o v i d e  a 
g r e a t e r  degree of cont ro l   over  all program el anents.  
T h e  r e v i e w  c u l m i n a t e d  i n   i s s u a n c e  of t h e  
comprehensive  Department of Defense r egul a t i  on f o r  
t h e  o p e r a t i o n   a n d  management of CHAMFUS. 

"The   p rov i s ions  of t h e   l a w   r e l a t i n g   t o   c u s t o d i a l  care 
a n d   d o m i c i l i a r y   c a r e  were examined a s  a p a r t  of t h e  
comprehensive review i n i t i a t e d  i n  1975.  Based  upon 
t h e  l e g i s l a t i v e   h i s t o r y  d i s c u s s e d  above ,  i t  was  
d e t e r m i n e d  t h a t   t h e s e  terms a c t u a l l y   r e p r e s e n t  
s e p a r a t e   c o n c e p t s  a n d  t h a t  new d e f i n i t i o n s  were 
r eq u i  red. 

" In   s eek ing  a new d e f i n i t i o n ,   p r o g r a m   a d m i n i s t r a t o r s  
l o o k e d   t o   t h e   F e d e r a l   E m p l o y e e   H e a l t h   B e n e f i t s  
Program (FEHBP) . The d e f i n i t i o n   s o u g h t   h a d   t o  be 
eas i ly   unde r s tood  by b e n e f i c i a r i e s   a n d   p r o v i d e r s   a n d  
h a d   t o  be w o r k a b l e   f o r   t h e   r o u t i n e   p r o c e s s i n g  of 
c la ims.  The FEHBP provided  a r e a s o n a b l e   a l t e r n a t i v e  
source  and  was fully c o m p a t i b l e   w i t h   t h e   o r i g i n a l  
i n t e n t  of Congress i n   e n a c t i n g   t h e  1 9 6 6  a m e n b e n t s .  
T h e  d e f i n i t i o n  of c u s t o d i a l   c a r  e u l t ima te ly   adop ted  
was der ived   f rom  tha t   sou rce   and  is c o n s i s t e n t  w i t h  
t h e  concepts developed i n  t h a t  program. 

"The c u r r e n t   c u s t o d i a l   c a r e   d e f i n i t i o n   h a s  been i n  
ef f e& s i n c e  1 9 7 7 .  
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* * *  
"AS shown i n  t h i s  h i s t o r i c a l  review, the CHAMPUS 
c u s t o d i a l  care p r o v i s i o n s   h a v e   t r a d i t i o n a l l y  acted a s  
b e n e f i t   l i m i t a t i o n s   t o  h e l p  c o n t a i n   c o s t s   i n  a 
p r o g r a m   t h a t   h a s   e s s e n t i a l l y   n o  limits on   med ica l ly  
n e c e s s a r y  care and has  v e r y   f a v o r a b l e   c o s t - s h a r i n g  
provis ions .   Once  a c u s t o d i a l  care d e t e r m i n a t i o n  was 
made, t h e  program  of fe red   on ly  l imi t ed  b e n e f i t s   f o r  
t h e  c u s t o d i a l   c o n d i t i o n .   O t h e r   t h i r d - p a r t y   p l a n s  
h a v e   c o n t r o l s ,   a b s e n t   i n  CHAMPUS, t o   . c o n t a i n  
excessive c o s t s   t h a t   m i g h t   o t h e r w i s e   o c c u r  w i t h  a 
chronic ,   long- te rm i l lness.  These  c o n t r o l s   c o n s i s t  
of limits on t h e  number of days  of h o s p i t a l i z a t i o n   o r  
limits on .   phys i c i an   o r  n u r s i n g  v i s i t s .  Same have 
s u b s t a n t i a l  deduc t ib l e s  a n d   c o s t s h a r i n g   f o r   i n p a t i e n t  
care, and  most  have e i ther  a d o l l a r   o r  a v i s i t  limit 
on   o the r   ca re . "  5 2  Federal Register 47030-47031. 

I n   B a r n e t t ,   t h e  C o u r t  h e l d  t h a t  t h e  CHAMWS r e g u l a t i o n  
p r o v i s i o n   o n   c u s t o d i a l   c a r e  was " i n v a l i d   i n s o f a r  as i t  p u r p o r t s  
t o  t r ea t  medically n e c e s s a r y   p a t i e n t   c a r e   o b t a i n a b l e   o n l y   i n  a 
h o s p i t a l  as excluded c u s t o d i a l   c a r  e. I 'I Based on i t s  a n a l y s i s  
of l e g i s l a t i v e   h i s t o r y ,  t h e  Court c o n c l u d e d   t h a t  "it would be 
highly  anomalous t o  suppose t h a t  by this l a n g u a g e   ( e x c l u d i n g  
' c u s t o d i a l  c a r e ' )  Congres s   des igned   an   exc lus ion  of necessa ry  
medical s e r v i c e s   f r o m  basic  CHAMHJS b e n e f i t s .  " 

After s t a t i n g  t h e  C o u r t ' s   p o s i t i o n ,  t h e  s u p p l e m e n t a r y  
i n f o r m a t i o n   s e c t i o n  of t h e  proposed amendment set  f o r t h  t h e  
r e a s o n s  t h a t  t h e  Department of Defense   does   no t  accept t h e  
Cour t ' s   r a t iona le .   Aga in ,   quo t ing   f rom the proposed  amendment: 

"The Department of Defense   does   no t   agree  w i t h  t h e  
r a t i o n a l e  of t h e  C o u r t   i n  t h i s  regard. For   o ther  
r e a s o n s ,  i t  has   chosen   no t  t o  appeal o r  seek o t h e r  
r e l i e f  from t h e  d e c i s i o n .  The Court  s t a t e d  t h a t  t h e  
broad-gaged  reading of t h e  s t a t u t o r y   e x c l u s i o n  of 
c u s t o d i a l  c a r e  i s  a n t i t h e t i c a l   t o   t h e   g e n e r a l  
s t a t u t o r y   p u r p o s e  of e n h a n c i n g   b e n e f i t s .  We do n o t  
believe, however, t h a t  t h e  Cour t   gave  a t r u e  p i c tu re  
of t h e  c o n t e x t  of t h e  c u s t o d i a l  care e x c l u s i o n .  A s  
i s  clear from the h i s t o r i c a l   d i s c u s s i o n   a b o v e ,  t h e  
1956   Dependen t s '   Med ica l  Care A c t  c o n t a i n e d   a n  
e x c l u s i o n   o f   d o m i c i l i a r y   c a r e .  It d i d  not 
s p e c i f i c a l l y   e x c l u d e   c u s t o d i a l  care. Rather, it 
exc luded  a l l  care f o r   c h r o n i c   c o n d i t i o n s .  T h i s  f a c t  
was n o t  discussed by t h e  Court .  I t  has  s i g n i f i c a n c e  
because  i t  g i v e s  a better p i c t u r e  of t h e  bas i s  f o r  
t h e  c u s t o d i a l  care e x c l u s i o n   i n   t h e   1 9 6 6  amendment. 
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" I n   1 9 6 6 ,   C o n g r e s s   r e n o v e d   t h e   e x c l u s i o n   f o r  care  f o r  
c h r o n i c   c o n d i t i o n s   a n d  s u b s t i t u t e d  t h e   e x c l u s i o n  of 
c u s t o d i a l  care. C o n t r a r y   t o   t h e   C o u r t ' s   c o n c l u s i o n  
t h a t   t h e   c u s t o d i a l  care e x c l u s i o n  d i d  n o t   e n l a r g e   t h e  
e x i s t i n g   e x c l u s i o n  of d o m i c i l i a r y  care ,  w h a t  i n  
r e a l i t y  was o c c u r r i n g  was t h a t  Congres s   had   rmoved  a 
maj o r   e x c l u s i o n  of n e c e s s a r y  medical services f o r  
t h o s e   w i t h   c h r o n i c   c o n d i t i o n s .  Under t h e  1956 law 
t h e s e   c o n d i t i o n s  were n o t   c o v e r e d  a t  a l l ,  
i r r e s p e c t i v e  of how m e d i c a l l y   e s s e n t i a l   t h e  care 
was.  The c u s t o d i a l  care p r o v i s i o n  was s u b s t i t u t e d  
f o r   t h i s  excl u s i  on. For t h i s   r e a s o n ,  we disagree 
w i t h   t h e   C o u r t ' s   c o n c l u s i o n   t h a t   C o n g r e s s  d i d  n o t  
i n t e n d   t o   e x c l u d e  CHAMPUS b e n e f i t s   i n   e x c l u d i n g  
c u s t o d i a l  . car e. When s e e n   i n   t h i s   c o n t e x t ,   t h e  
c u s t o d i a l  c a r e  e x c l u s i o n ,  a s  i n t e r p r e t e d  by t h e  
Depar tmen t  i n   1 9 7 7 ,   r e p r e s e n t s  a s i g n i f i c a n t  
enhancement of b e n e f i t s   o v e r   t h e   1 9 5 6  law which 
excl  uded a l l  car e f o r   c h r o n i  c cond i t ions .  It ~ d .  p. 
47031. - 

A l t h o u g h   t h e   C o u r t ' s   d e c i s i o n   i n   B a r n e t t   h a s   b e e n   d e t e r m i n e d  
t o  be l imited t o   t h e   B a r n e t t  case, other   program  changes  have 
resulted i n  a p r o p o s a l   t o  revise f u t u r e  a p p l i c a t i o n  of t h e  
c u s t o d i a l  care exc lus ion .  As s t a t ed  i n   t h e   n o t i c e  of proposed 
rule,  CHAMHTS implemented a new reimbursement mechanism f o r  
h o s p i t a l  care (Diagnos i s  Related Groups of D E S )  e f f e c t i v e  
October 1, 1987.  With  implementation of DRGs, it i s  b e l i e v e d  
t h a t  t h e  c u r r e n t   c u s t o d i a l  care provis ion   would  be a d u p l i c a t i v e  
c o n t r o l  on i n p a t i e n t  care i n  acute-care h o s p i t a l s .   T h e r e f o r e ,  
t h e   p r o p o s e d  amendment  would permit coverage  of m e d i c a l l y  
n e c e s s a r y   a n d   a p p r o p r i a t e  acu te  h o s p i t a l  care, which  would have 
o therwise   been   denied  CHAMPUS coverage  as c u s t o d i  61 care, up t o  
t h e  DRG limit. m e n  i f  adopted  a s  a f i n a l  rule, t h e   p r o p o s e d  
amendment  would  not permit c o v e r a g e   i n  t h e  i n s t a n t  case because 
t h e  care  i n   d i s p u t e  w a s   f u r n i s h e d   p r i o r   t o   t h e   e f f e c t i v e   d a t e  of 
t he   p roposed  ru le  and   t he   imp lemen ta t ion  d a t e  f o r  D E S .  

It i s  n o t e d   t h a t   t h e   p r o v i d e r   a r g u e d ,   i n  i t s  c l o s i n g  brief 
i n   t h i s  appeal, t h e   a p p l i c a b i l i t y  of s e v e r a l  Medicare cases 
d e a l i n g   w i t h   c u s t o d i a l  care. I n  t h o s e   c a s e s ,   a s  was made c l e a r  
i n  t h e  C o u r t s '   d e c i s i o n s ,   c u s t o d i a l  care was n e i t h e r   d e f i n e d  by 
t h e   a p p l i c a b l e  s t a t u t e  nor by t h e   M e d i c a r e   r e g u l a t i o n s .  Th e 
CHAMPUS r e g u l a t i o n  spec i f ica l ly  d e f i n e s   c u s t o d i a l   c a r e   a n d  
CIIAMPUS i s  a d m i n i s t e r e d   w i t h   t h a t   d e f i n i t i o n ,   n o t w i t h s t a n d i n g  
what d e f i n i t i o n  may be used by a n o t h e r  federal  program. As i s  
no ted   above  i n  t h e   q u o t e s   f r o m  t h e  Federal Register n o t i c e  on 
t h e   p r o p o s e d  amendment, t h e  d e f i n i t i o n  i n  t h e  r e g u l a t i o n  i s  
s t i l l  c o n s i d e r e d  v a l i d  a n d   a p p l i c a b l e   t o   t h e   p e r i o d  of t ime 
cov er ed by t h i  s appea l .  
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The p r o v i d e r  a l s o  expres sed  i t s  v i e w   t h a t  " t h e  d e f i n i t i o n  of 
' c u s t o d i a l  care' used i n  t h e s e  [CHAMPUS] r e g u l a t i o n s  i s  couched 
i n   l a n g u a g e  unmistakably contempla t ing  care provided i n  a 
c o n v a l e s c e n t   ' o r   n u r s i n g  home s e t t i n g .  'I (Exhib i t   27 ,   page  6 )  
The p r o v i d e r   h a s  misread t h i s  aspect of the r e g u l a t i o n   f o r  t h e  
r e a s o n s   q u o t e d   a b o v e   f r o m   t h e   p r o p o s e d   a m e n d m e n t .  Mor e 
i m p o r t a n t l y ,  i t  is n o t e d   t h a t  CHAMPUS does  not  pay f o r  care a t  a 
conva le scen t  center o r   nu r s ing  home under any  c i rcumstances;  
t h a t  i s ,  n e i t h e r   c o n v a l e s c e n t   c e n t e r s   n o r   n u r s i n g  homes can be 
CHAElPUS a u t h o r i z e d   p r o v i d e r s .   T h e r e f o r e ,  it is  r e a s o n a b l e   t o  
c o n c l u d e   t h a t  t he  c u s t o d i a l  care d e f i n i t i o n  was n o t ,   i n t e n d e d   t o  
address on ly  care a l r e a d y  excluded from CHAMPUS c o s t - s h a r i n g  b u t  
t o  exclude o therwise   covered  care. 

M o d i f i c a t i o n s   t o   t h e   H e a r i n g   O f f i c e r ' s  Recommended Dec i s ion  

Amount i n  Dispute 

T h e   H e a r i n g   O f f i c e r  l i s t e d  t h e   a m o u n t   i n   d i s p u t e   a s  
approximately  $131,364.52. I t  a p p e a r s   t h a t  t h e  Hear ing   Of f i ce r  
c a l c u l a t e d  t h e  amount i n   d i s p u t e  as t h e  t o t a l  amount b i l l e d  f o r  
t h e   p e r i o d  of care from  September 4 , 1983,   th rough  January  1 2 ,  
1 9 8 4 ,  ( i .e .  , $155 ,971 .08 )   and   t hen   sub t r ac t ed   t he   $23 ,790 .56  
t h a t  CHAMPUS cos t - shared .   This  is a n   i n c o r r e c t  statement of t h e  
amount i n  d i s p u t e .  The b e n e f i c i a r y  was a dependent  of a 
re t i ree .  Therefore ,   assuming t h e  e n t i r e  amount was deemed t o  be 
allowable, t h e   b e n e f i c i a r y  would  have  had t o  pay a 25 percent 
c o s t - s h a r e ;   t h e   r e m a i n d e r   ( 7 5   p e r c e n t   o f   $ 1 5 5 , 9 7 1 . 0 8   o r  
$116,978.31) would be t h e  maximum t h a t   c o u l d   h a v e   b e e n  CHAMPUS 
cos t - shared  under any   condi t ions .  CHAMPUS d i d  pay  $23,790.56 
f o r   t h e  care from  September 4 , 1983 , through  September 20  , 1983 , 
p l u s  1 hour  of n u r s i n g  care from  September 2 1 ,  1983,  through 
September  30,  1983.  Th i s   l eaves   approx ima te ly   $93 ,187 .75  as  t h e  
amount i n  d i s p u t e .  

Cus todia l  Care - Another   Condi t ion  or  Acute Exace rba t ion  of 
Condi t ion  

T h e   r e g u l a t i o n   p r o v i s i o n   d e a l i n g  w i t h  c u s t o d i a l   c a r e  
p rov ides  a limited e x c e p t i o n   f o r  a CRAMPUS coverage of a n  
a d m i s s i o n   t o   a n   a c u t e  care h o s p i t a l   f o r   t h e   p r e s e n c e  of another  
c o n d i t i o n   o r   a n  acute e x a c e r b a t i o n  of t h e  c o n d i t i o n   f o r   w h i c h  
c u s t o d i a l  ca re  i s  b e i n g  r e n d e r e d .   ( T h e  f ul1 r e g u l a t i o n  
p r o v i s i o n  i s  se t  o u t   i n   t h e   H e a r i n g   O f f i c e r ' s  Recommended 
D e  ci  si on. ) 

With  one  exception, t h e  a p p e a l i n g  p a r t y   f a i l e d   t o  s a t i s f y  
i t s  burden of proof  on t h e  presence  of a n o t h e r   c o n d i t i o n   a n d / o r  
acute e x a c e r b a t i o n  of t h e  cond i t ion .  The b e n e f i c i a r y ' s   h e a r t  
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f a i l u r e  on   J anua ry  1 2 ,  1984, q u a l i f i e s  a s  a n  acute  e x a c e r b a t i o n  
of t h e  p a t i e n t ' s   c o n d i t i o n   a n d   n e c e s s a r y   h o s p i t a l   c a r e   f o r  t h a t  
day may be CHAMPUS cost-shared. 

The  Hearing Officer d i d  n o t   f i n d  t h e r e  was any t r e a t m e n t   f o r  
a n o t h e r   c o n d i t i o n   o r   a n  acute  e x a c e r b a t i o n  of t h e  b e n e f i c i a r y ' s  
c o n d i t i o n  so as  t o   c o n s t i t u t e  a n   e x c e p t i o n   t o  t h e  c u s t o d i a l  care  
exc lus ion .  However, 1 have   de te rmined  t h a t  t h e  b e n e f i c i a r y ' s  
h e a r t   f a i l u r e  on J a n u a r y  1 2 ,  1 9 8 4 ,  was such a c o n d i t i o n   a n d   t h a t  
t h e  care r ende red   on   J anua ry  1 2 ,  1984, may be cos t - shared .  

S k i l l e d  Nurs inq   Charqes   and   P resc r ip t ion  D r u m  

The Hear ing  Officer recommended t h a t  1 hour of s k i l l e d  
n u r s i n g   c a r e  per day  from  October 1, 1983 ,   t h rough   J anua ry   12 ,  
1 9 8 4 ,  be a l l o w e d  CHAMPUS c o v e r a g e .  The  CHAMPUS f i s c a l  
i n t e r m e d i a r y   p r e v i o u s l y  allcwed 1 hour of s k i l l e d  n u r s i n g  care  
from Septenber 21,  1983,  th rough Septenber 30,   1983.  I t  i s  n o t  
clear f r o m   t h e  record t h a t  payment has   been  made f o r  1 hour of 
s k i l l e d  n u r s i n g  care per day  from October 1, 1983,   th rough 
J a n u a r y  1 2 ,  1984. If n o t   p r e v i o u s l y  paid, it i s  a l l o w a b l e  
t h r o u g h   J a n u a r y  11, 1984. (See d i s c u s s i o n   a b o v e   f o r  care  
r e n d e r e d   J a n u a r y  1 2 ,  1984.) T h e  c h a r g e s   f o r  1 hour of s k i l l e d  
n u r s i n g  care a r e  limited t o   r e a s o n a b l e   c h a r g e s   t a k i n g   i n t o  
c o n s i d e r a t i o n  t h e  g e o g r a p h i c   l o c a t i o n  of t h e  p rov ide r   and  t h e  
1 wel of care, i. e., a n -   i n t e n s i v e  care u n i t .   S i m i l a r l y ,   a n y  
p r e s c r i p t i o n  drugs  n o t   p r e v i o u s l y   c o s t - s h a r e d   f r o m  September 2 1 ,  
1983,   th rough  January  12 , 1 9 8 4 ,  a r e   a l l o w a b l e .  

0 t h  er H ea1 t h   I n s u r a n c e  

The   r eco rds  ref lect  t h a t  the i n j u r i e s  t o  t h e  b e n e f i c i a r y  
were caused by a n   a u t o m o b i l e   a c c i d e n t .   I n   m o s t   i n s t a n c e s ,  
a c c i d e n t s   i n v o l v i n g   m o t o r  vehicles  a r e  covered by au tomobi l e  
i n s u r a n c e  t h a t  p r o v i d e s  medical coverage. Such medical cove rage  
i s  c o n s i d e r e d   o t h e r  h e a l t h  i n s u r a n c e   w i t h i n  t h e  meaning  of the  
CHAMPUS r egu la t ion   and   wou ld  be p r imary   payor   t o  CAAMFCJS. The 
appeal f i l e  d o e s   n o t  show whether   o r   no t  t h e r e  was o t h e r  h e a l t h  
in su rance .  Any r e p r o c e s s i n g  of claims o r   a d j u s t m e n t s  by t h e  
f i s c a l   i n t e r m e d i a r y  will h a v e   t o   v e r i f y  whether o r   n o t   t h e r e  was 
o t h e r  h e a l t h  in su rance   cove rage   and ,  if so, t h e  a p p r o p r i a t e  
amount  payable  under CHAMFUS as  secondary  payor.  

SUMMARY . 

I n  summary, t h e  FINAL D E C I S I O N  of t h e  A s s i s t a n t  Secretary of 
Defense ( H e a l t h  Affairs)  i s  t o  deny CHAMPUS c o s t - s h a r i n g  of t h e  
bene f i c i a ry ' s  i n p a t i e n t   h o s p i t a l  care  and r e l a t ed  s e r v i c e s  from 
September 21 ,  1983, t h r o u g h  J a n u a r y  11, 1 9 8 4 ,  a s   c u s t o d i a l   c a r e ,  



9 
&. 

e x c e p t   t h a t  1 hour  of s k i l l e d  n u r s i n g  c a r e   p e r   d a y   a n d  
p resc r ip t ion   d rugs   f rom t h e  period  September 2 1 ,  1983 ,  through 
J a n u a r y  11, 1984, a r e   a l l o w a b l e .  I n  a d d i t i o n ,   t h e   c a r e   f o r  
January  1 2 ,  1 9 8 4 ,  may be CHAMPUS c o s t - s h a r e d   a s   t r e a t m e n t   f o r  a 
c o n d i t i o n   o t h e r   t h a n  t h e  c o n d i t i o n   f o r   w h i c h   c u s t o d i a l   c a r  e was 
b e i n g  r ender ed. 

T h e  a p p e a l  record i n d i c a t e s   t h a t   t h e  CHAMPUS f i s c a l  
i n t e rmed ia ry   i n i t i a t ed   r ecoupmen t   fo r   e r roneous   ove rpaymen t s :  
however, it i s  not   c l   ear   whether   the  payments   were r ecouped. 
Therefore,   if   recoupment  has  not  been  completed,   and t h e  amounts 
payable  under t h i s  FINAL DECISION a r e   l e s s   t h a n  t h e  amounts 
p rev ious ly   pa id ,  t h e n  a p p r o p r i a t e   a c t i o n  will be  taken under t h e  
F e d e r a l   C l a i m s   C o l l e c t i o n   A c t   t o   r e c o v e r   a n y   r e m a i n i n g  
overpayments. I t  i s  a l s o  n o t e d   t h a t  t h e  r eco rd   does   no t  ref lect  
w h e t h e r   t h e r e  was  any c o o r d i n a t i o n  of b e n e f i t s  w i t h  o t h e r   h e a l t h  
i n s u r a n c e  i n c l u d i n g  medical   coverage  f rom a m o t o r   v e h i c l e  
i n s u r a n c e   p o l i c y .  I n  p r o c e s s i n g  claims, t h e  f i s c a l   i n t e r m e d i a r y  
w i l l  t a k e   s t e p s   t o   a s s u r e   a p p r o p r i a t e   c o o r d i n a t i o n  w i t h  o t h e r  
h e a l t h   i n s u r a n c e .  

I s s u a n c e  of t h i s  FINAL D E C I S I O N  completes  t h e  a d m i n i s t r a t i v e  
appeal   process   under  DoD 6OlO.8 -R ,  c h a p t e r  1 0 ,  and   no   fu r the r  
a d m i n i s t r a t i v e   a p p e a l  i s  a v a i l a b l e .  

@ William May er ,  M. D. 



Appeal of 

Sponsor: 

SSN: 

RECOMMENDED  DECISION 
Claim for CHAMPUS  Benefits 

Civilian  Health and Medical  Program  of  the 
Uniformed Services  (CHAMPUS) 

RECOMMENDED 
DECISION 

This is the  Recommended  Decision of CHAMPUS Hearing  Officer C. D. 
Heidgerd in the  CHAMPUS  appeal  case  file  regarding  the above-named 
beneficiary,  and is authorized  pursuant to 10 U.S.C. 1071-1089 and 
DoD 6010.8-R, chapter X. The  appealing party is the  provider, 
Columbus  Hospital,  Great  Falls,  Montana,  which provided  the care of 
the  beneficiary,  who is deceased.  The  sponsor  was  the father of the 
beneficiary  and  who  was  otherwise  eligible to receive  CHAMPUS  cost- 
sharing b,enefits for him and his  dependents. 

The  appeal  involves  the  denial'of  CHAMPUS  cost-sharing for care pro- 
vided to the  beneficiary by the  provider  from  September 21, 1983, 
through January  12, 1984. The  amount in dispute is approximately 
$131,364.52. 

The Hearing file of  record has  been  reviewed. It is the OCHAMPUS 
position  that the  Formal  Review  decision, issued September 12, 1985, 
denying CHAMPUS cost-sharing for the  care in dispute should be up- 
held. The  reason for  the OCHAMPUS  position is that  the  care  provided 
by  the  hospital  was  custodial  care and is therefore  specifically 
excluded  from CHAMPUS coverage. The  appealing  party's  position  was 
that the care  was  not  custodial but was  hospitalization as  defined in 
10 U.S.C. 1077(a) (1) and not  custodial  care and is therefore  included 
for coverage under  the CHAMPUS program. 

The Hearing Officer,  after  due  consideration of the  appeal  record, 
including  testimony  presented by the  appealing  party and its addi- 
tional exhibits, and after due  consideration of its  post-hearing 
memorandum,  concurs in the  recommendation of OCHAMPUS to deny  CHAMPUS 
cost-sharing. 

The  Recommended  Decision of  the  Hearing  Officer is, therefore, to 
deny  cost-sharing for the care of the beneficiary at the  provider 
hospital  from  September 21, 1983, through January 12, 1984. The 
reason for the  decision is that the  appealing  party did not affirma- 
tively establish by substantial  evidence  that the care in question 
was  not custodial  care  within the  meaning of the CHAMPUS  regulations 
and by prior precedential  CHAMPUS  decisions.  Because the case  was 
custodial,  CHAMPUS  benefits  are  excluded from  cost-sharing. 



FACTUAL  FACKGROUND 

The  beneficiary,  at  the  time  he  received  his  fatal  injuries,  was 1 3  
years old. He  was injured as a result of  being  thrown  from  an  auto- 
mobile on September 5, 1983. 

The  child  was  taken  after  his  accident  unconscious to the emergency 
room  of the provider in Great  Falls,  Montana  where a  physical  examina- 
tion and a CT scan  revealed serious and obvious head injuries. On 
that  same  day,  he  underwent an emergency craniotomy. The child was 
still  comatose  but  stable on  September 8, 1983, and  he was  again 
operated  on to repair his  facial  injuries.  At  that  time,  he  also 
received  a  tracheostomy. 

The child's  injuries  included  serious  brain  injuries and he incurred 
considerable  cerebral  hemorrhaging.  The  child  actually  never re- 
gained consciousness after his  accident and was  kept in the pro- 
vider's intensive  care  unit  at  all  times  where  he  was  maintained  on 
ventilator  support and fed by means of a tube. 

On September 20, 1983, after  conducting  standard  tests, including  a 
series of  EEG's, the  child's  attending and treating  physicians  deter- 
mined  that  the  child was  clinically  brain dead. Even so, the  child's 
mother and father  refused to accept  this  diagnosis.  The  child's 
parents  continued to note  muscle  contractions in his  arms and legs 
when they touched  him and viewed those  reactions  as  evidence  of 
cerebral  activity. 

Although  the  child's  treating  physicians  recommended  removing  the 
child's  life  support  systems,  his  parents  refused to authorize  such 
removal. Not only did  the child's  parents never authorize  the 
provider to disconnect him  from  the life support  systems, they 
insisted that  physical  therapy  be  undertaken.  The  child's  mother 
even  insisted  that headphones  be  put  on her  son  with  hope  that his 
listening to music would  prove  rehabilitative. 

Because  the  child  was  clinically  brain  dead, he was in an irrever- 
sable coma. Furthermore, if the  ventilator and life support  systems 
were  removed,  the child  would have  physically  died  before  January 1 2 ,  
1984. However,  considering  the  parents'  refusal to remove  the  life 
support  systems,  the provider and the  child's  attending and treating 
physicians  determined  that  the  child would remain in the  intensive 
care unit. Moving him to a  private  room,  although  medically  con- 
ceivable,  was not feasible  because of the lack of private  duty nurses 
in the  area in question.  Even so, leaving  the  child in the  intensive 
care unit  was appropriate,  according to the  child's  treating  physi- 
cian,  because of the parents' attitude toward  removing  the life 
support  systems. 

A s  a  result of his being clinicall brain dead,  the child  suffered 
from a  number of other  medical  pro E: lems  that  required and received 
active  medical  intervention.  These  problems included  respiratory and 

' urinary  tract  infections,  hypotension  (low blood pressure),  diabetes - insipidus  coupled  with  severe  hyponatremia,  anemia and pheumonitis. 
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- While  these  conditions  were  medically  distinct  problems and were 
treated separately,  the  conditions  also  would  not  have occurred but 
for the  child's cerebral  injuries and his being clinically  brian 
dead. 

The child finally  died on January 12, 1 9 8 4 ,  as a  result  of  a  drop in 
his blood pressure leading to cardiac arrest. 

Several  claims for  the  child's care  were filed with  the  CHAMPUS 
fiscal  intermediary  beginning in November, 1 9 8 3 ,  in which some of  the 
claims  were  allowed and others denied. 

The  Final  Decision by  the  fiscal  intermediary  as to the claims  was 
made  on  October 1 2 ,   1 9 8 4 ,  in which it allowed  cost-sharing for the 
active  medical  care for the  period September 5, 1 9 8 3 ,  through 
September 20, 1 9 8 3 ,  but it denied  those  claims for care provided 
after  September 20, 1 9 8 3 .  

A  request for review of the denial  was  made on  November 2 8 ,   1 9 8 4 ,  for 
OCHAMPUS to make a  formal review. The  OCHAMPUS  Formal  Review  was 
made on September 1 2 ,   1 9 8 5 ,  and held  that except for limited nursing 
services and prescription  drugs,  the  care  of  the  child  after 
September 20 ,   1983 ,  was  custodial in nature and not  compensable by 
CHAMPUS. 

The total  amount of the  claim for care from  September 5, 1 9 8 3 ,  
through  January 1 2 ,   1 9 8 4 ,  was $ 1 5 5 , 9 7 1 . 0 8 .  CHAMPUS  has paid a  total 
of  $ 5 6 , 8 4 8 . 6 9  but is now  claiming  that it has over paid the provider 
in the amount of $32 ,242 .13 .  The total amount of the  claim in dis- 
pute,  then, is $ 1 3 1 , 3 6 4 . 5 2 .  

In  apt time, a  request for another  appeal and another  hearing  was 
requested by the  provider. 

As a  result of the  request,  Notice of  Hearing  was  given for 
January 10, 1 9 8 6 ,  at 9 : 3 0  a.m. with  all  defects in the tineliness of 
the  notice  being  waived by the  provider. 

The  hearing  was held on  January 10, 1 9 8 6 ,  before  OCHAMPUS Hearing 
Officer C. D. Heidgerd. The provider was  represented by counsel  and 
introduced two witnesses and four additional  exhibits  including  three 
discharge  summaries and the final  patient  charge.  After  the  hearing, 
the attorney for the provider  submitted  a  post  hearing  memorandum 
which  was  marked  as  an  exhibit  also. 

ISSUES AND FINDINGS OF FACT 

The primary  issue in this  appeal is whether or not the care provided 
the beneficiary by the provider  from  September 21,  1 9 8 3 ,  through 
January 1 2 ,   1 9 8 4 ,  was  custodial  care as defined by CHAMPUS  regula- 
tions and as  defined by 10 U.S.C. 1 0 7 7 ( b )  (1). A secondary  issue is 
that,  assuming  the  care of the beneficiary  was  custodial in nature, 
did the  beneficiary either require  hospitalization for treatment of a 
condition other  than  the condition for which  he  was  receiving  custo- 
dial  care or was  there an acute  exacerbation of the  custodial  care 
condition and  thereby  entitled to compensation for those  services. 



LAW AND REGULATIONS - BENEFITS COMPENSABLE 
The United States  Congress, in Title X, United States  Code,  Chapter 
55, determined t h a t  it would provide for 'I. . . an improved and 
uniform  program of medical and dental  care . . . I '  for the Uniformed 
Services,  former  members of  the  services and for their  dependents. 
(Hereinafter  CHAMPUS  Program) 10 U.S.C. 1071. However,  Congress did 
not intend for all  medical and dental  care for the named beneficiar- 
ies to be compensated  under  the  CHAMPUS  Program,  but  only  certain 
care. Specifically,  Congress  determined in 10 U.S.C. 1076  that 
dependents would  be  covered in the CHAMPUS  Program and  that,  as  set 
forth in 10 u.S.C. 1077: 

"(a) Only  the  following  types  of  health  care  may be provided 
under section  1076 of this title; 

(1) Hospitalization. 

* * *  

(b) The  following  types of  health  care  may  not be provided 
under section  1976 of this  title; 

(1) Domiciliary or custodial care." 

* * *  

Furthermore,  Congress  delegated to the  Secretary  of  Defense,  the 
Secretary  of  Transportation and the  Secretary  of  Health and Human 
Services to administer  the  medical and dental  care program and to 
provide  joint  regulations for the program. 10 U.S.C. 1073-1074. The 
Secretaries  have enacted regulations for the  medical  program  which 
are  hereafter  denoted as CHAMPUS  regulations. 

Congress  has  specifically excluded custodial  care from CHAMPUS 
coverage (10 U.S.C. 1077(b) (1)) and the  implementing  CHAMPUS 
regulations  also  exclude  custodial care. DoD 6010.8-R,  chapter 
IV.G.7. states  as follows: 

"Custodial Care. Custodial  care  regardless of where  rendered 
except  as  otherwise  specifically provided in paragraph E.12.e. 
of  this  Chapter IV." 

Custodial  Care is defined  twice in the CHAMPUS  regulations,  the  first 
definition is found in DoD 6010.8-R, chapter II.B.47. as  follows: 

"47. Custodial Care.  'Custodial Carel means  that  care 
rendered to a  patient (a) who is mentally or physically 
disabled and such  disability is expected to continue and be 
prolonged, and (b) who  requires a protected,  monitored, and/or 
controlled  environment whether in an  institution or  in the 
home, and (c) who  requires  assistance to support the essentials 
of  daily  living, and (d)  who is not under active and specific 
medical,  surgical, and/or psychiatric  treatment  which  will 

4 



-. 

reduce  the  disability to the  extent  necessary to enable the 
patient to function  outside  the  protected,  minitored, and/or 
controlled  environment. A custodial  care  determination is not 
precluded by the  fact  that  a patient is under  the care  of a 
supervising and/or attending  physician and that  services  are 
being  ordered and prescribed to support and generally  maintain 
the  patient's condition, and/or provide  for  the  patient's  com- 
fort, and/or assure the manageability of the patient. Further, 
a  custodial  care  determination is not  precluded  because  the 
ordered and prescribed services and supplies  are being provided 
by  an R.N. or L.P.N." 

"Note: The  determination of custodial  care in no way 
implies  that  the  care  being  rendered is not  required by 
the  patient; it only  means that it is the  kind  of care 
that is not  covered  under  the  CHAMPUS  Basic Program." 

Custodial  care is also  defined in chapter IV of  the  CHAMPUS regula- 
tions  concerning  basic  program  benefits. In DoD 6010.8-R, chapter 
IV.E.12.a., custodial  care is similarly  defined  as follows: 

"12. Custodial Care. The  statute under  which CHAMPUS  operates 
specifically  excludes  custodial care. This is a  very 
difficult  area to administer.  Further,  many benefi- 
ciaries (and sponsors)  misunderstand  what is meant by 
custodial  care,  assuming  that  because  custodial  care is 
not covered, it implies  the  custodial  care is not 
necessary. This is not  the  case; it only  means  the  care 
being  provided is not  a  type of care for which CHAMPUS 
benefits  can  be  extended. 

a. Definition of Custodial Care. Custodial  Care is 
defined to mean that care rendered to a  patient (1) 
who is mentally or physically  disabled and such 
disability is expected to continue and be  pro- 
longed, and ( 2 )  who  requires  a  protected,  monitored 
and/or controlled  environment  whether in an  institu- 
tion or in the home, and ( 3 )  who  requires  assis- 
tance to support  the  essentials of daily  living, 
and (4) who is not under active and specific 
medical,  surgical and/or psychiatric  treatment 
which  will  reduce  the  disability to the  extent 
necessary to enable the  patient to function  outside 
the  protected,  monitored and/or controlled  environ- 
ment. A custodial  care  determination is not pre- 
cluded by the  fact that a  patient is under the care 
of a  supervising and/or attending  physician and 
that services  are being  ordered and prescribed to 
support and generally  maintain the  patient's  condi- 
tion, and/or provide for the  patient's  comfort, 
and/or assure the manageability of the  patient. 
Further, a custodial  care  determination is not 
precluded  because  the  ordered and prescribed  ser- 
vices and supplies  are being  provided by a R.N., 
L.P.N, or L . V . N .  



b. Kinds of Conditions  that  Can  Result in Custodial 
Care.  There is no absolute  rule that can  be 
applied. With  most  conditions  there is a period of 
active  treatment  before  custodial  care,  some  much 
more prolonged  than  others.  Examples of potential 
custodial  care  cases  might  be a  spinal  cord  injury 
resulting in extensive  paralysis, a severe  cerebral 
vascular  accident,  multiple  sclerosis in its  latter 
stages, or pre-senile and senile dementia. These 
conditions  do  not  necessarily  result in custodial 
care but are  indicative  of  the  types of conditions 
that  sometimes do. It is not  the  condition  itself 
that is  controlling  but  whether  the  care  being 
rendered  falls  within  the  definition of custodial 
care. 'I 

Not  all benefits  are  excluded for a  beneficiary  receiving  custodial 
care.  For example,  CHAMPUS  benefits  are  available for certain pre- 
scription  drugs and limited  nursing services in connection  with a 
custodial  care case. DoD 6010.8-R, chapter IV.E.12.c. In fact, in 
the  case  file  at  hand,  these limited benefits  were  approved in the 
Formal  Review  Decision. (See Exhibit 17) 

Also, under certain  circumstances,  CHAMPUS  benefits  may be available 
for certain  admissions to a  hospital.  DoD 6010.8-R, chapter 
IV.E.12.d. provides  these  exceptions for a  beneficiary  receiving 
custodial  care  as follows: 

"d. Beneficiary Receiving Custodial Care:  Admission to a 
Hospital. CHAMPUS  benefits may  be  extended for otherwise 
covered  services and/or supplies  directly related to a 
medically  necessary  admission to an  acute  care  general or 
special  hospital, under  the  following  circumstances: 

(1) Presence of Another  Condition.  When  a  beneficiary 
receiving  custodial  care  requires  hospitalization 
for the treatment of a condition other  than  the 
condition for which  he or she is receiving  custo- 
dial  care  (an  example  might  be a  broken leg as a 
result of a  fall); or 

( 2 )  Acute  Exacerbation  of  the  Condition for Which Cus- 
todial  Care is Being  Received.  When  there is an 
acute  exacerbation  of  the  condition for which  custo- 
dial  care is being  received  which  requires active 
inpatient  treatment  which is otherwise covered." 

Furthermore, it must be emphasized  that at the  contested  case  hearing 
level, the burden of proof is on  the  appealing  party to prove its 
entitlement  under  the  CHAMPUS  program and not  on  OCHAMPUS to prove 
otherwise. The  CHAMPUS  regulations, in two instances  specifically 
hold that: 
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"The  burden  of  proof is on  the appealing  party to establish 
affirmatively  by  substantial  evidence  the  appealing party's 
entitlement under  law and this  Regulation to the  authorization 
of  CHAMPUS  benefits or approval  as an  authorized provider." 
DoD 6010.8-R, chapter X.A.3. and D.11.C. 

Also, in making  the  determination in a  contested  case,  the  Hearing 
Officer must  use prior CHAMPUS final decisions  as precedent. For 
example,  the  CHAMPUS  regulations  provide for appeal and hearing 
procedures and provide for the  making  of  final  administrative  deci- 
sions. Under  certain  circumstances,  final  decisions and contested 
hearings  are  made by the  Assistant  Secretary of Defense (Health 
Affairs). When  these  final  decisions  are  made by the  Assistant 
Secretary or his  designee,  the  final  decision ' I .  . . may  be relied 
on,  used, or cited as precedent in the administration of CHAMPUS." 
DOD 6010.8-R, chapter X.E.2. Also,  the  Hearing  Officer,  notwithstand- 
ing his  personal  views, 'I. . . may  not  establish or  amend  policy, 
procedures,  instructions or guidelines." DoD 6010.8-R, chapter 
X.D.6. 

HOSPITALIZATION 

The provider  has  contended in its  post  memorandum  brief  that  because 
the  child  was  hospitalized in an acute  care  hospital  during  the  time 
in question,  such  care  was  hospitalization  within  the  meaning of 10  
U.S.C. 1077(a) (1). The provider  also contends  that  the  actual  care 
the  child  received in the  acute  care  hospital  was the appropriate 
level  of care  for  his  injuries and was  medically  necessary. AS such, 
because  the  care  was  appropriate and necessary  hospitalization  Con- 
gress intended to provide  CHAMPUS  benefits for the  beneficiary. The 
essence of the  provider's  contention is that once it is determined 
that  the appropriate level  of care for  a beneficiary is hospitaliza- 
tion,  then it is covered and not excluded  because  the  care  also 
happens to be  custodial  care  specifically  excluded by 10 U.S.C. 
1977 (b) (1) . 

. .  

The  OCHAMPUS  position is simply that  notwithstanding  whether or not 
the appropriate level  of care  may or may  not be  hospitalization 
within  the  meaning of the approprite  statutes and regulations, if the 
care  also is custodial,  the  benefits  are  excluded  absolutely for this 
care. In other  words, if care is custodial, it makes no difference 
whether or not it  is hospitalization or not. 

There  are at  least two prior precedential  final  decisions  which, 
although  not  specifically  addressing  the  issue  raised by the pro- 
vider,  do  support the OCHAMPUS  position.  The  first  Final  Decision, 
Case  File 84-11, decided  January 2 2 ,  1985, involves the issue  of 
whether or not  an  extended period of time  by  the  beneficiary in a 
nursing  home  was  custodial in nature. The Hearing Officer, in his 
Recommended Decision, had an extended  discussion of  the  medical. 
necessity,  appropriateness, and the level of  services  necessary for 
the  beneficiary. However, in the  Final  Decision,  the  Assistant 
Secretary  of  Defense  (Health  Affairs) said that  such  extended discus- 
sion  was  unnecessary ". . . because of the finding made  herein  that 

7 



the  care provided to the  beneficiary  was  primarily  custodial. . .I1 

- Id. p. 9 ~f  the care  was  custodial,  the  decision  held,  the  benefits 
were  excluded. Thus, in this case, it made no difference  whether or 
not  the care  was  appropriate or not if the  care  was  custodial. 

In another  Final Decision,  Case  File 84-22, decided  October 25, 1984, 
the  beneficiary  was  a  patient in a general  hospital and suffered  from 
a  rare and difficult  illness  which  was terminal. The  Assistant 
Secretary of Defense  (Health  Affairs)  adopted  the  Hearing  Officer's 
Recommended Decision  which held that  the  care in the hospital,  which 
included the need for "life  support  functions,"  was  custodial in 
nature and excluded  from  CHAMPUS benefits. 

. 

The  reasoning of  the two precedential  final  decisions is that if the 
case is custodial,  CHAMPUS  benefits f o r  the  care is excluded  notwith- 
standing  whether or not it was  also  hospitalization. 

The provider also  contends that  the terms  hospitalization and custo- 
dial  care  as used in the  enabling  statute and CHAMPUS  regulations  are 
mutually  exclusive.  That is if care  was  determined to  be hospitaliza- 
tion  authorized for reimbursement  under 10 U.S.C. 1077(a) (I), it 
cannot  logically be viewed as being  excluded for reimbursement  as 
custodial  care under 10 U.S.C. 1077(b) (1). In other  words,  care 
cannot  be included and excluded  at  the  same time. Furthermore,  the 
provider  also contends  that  the  implementing  regulations  contemplate 
custodial  care being  provided only in convalescent or nursing  home 
settings and not in hospital  settings. 

While  custodial  care  certainly is usually  given in a  setting  other 
than an  acute  care  hospital  setting, and while  the  rules  may  cer- 
tainly  appear to contemplate  such a  nursing  home  setting, it does  not 
follow  that  custodial  care in a  hospital  cannot  also  be  considered 
custodial care. If the care in question  meets  the  definition of 
custodial  care as set forth in DoD 6 0 1 0 . 8 - R ,  chapter IV.E.12.a. and 
b., the care is custodial  care,  notwithstanding  where it is given. 
Care  can be appropriately both  hospitalization and custodial  at  the 
same time. I find that  the  terms hospitalization and custodial. care 
are  not  mutually  exclusive and that  custodial  care  certainly  can  be 
given in a  hospital  setting and certainly is excluded from CHAMPUS 
cost-sharing  benefits. 

The  issue,  then,  based  upon  the  reasoning  of  the two cited  final 
decisions and upon  logical  reasoning, is not simply whether the care 
is hospitalization or not; the issue is whether  such care is custo- 
dial and excluded  from  CHAMPUS  benefits  under  the  appropriate  law and 
regulations. I find,  then, that  just because the  beneficiary  may 
have  been  appropriately  hospitalized  does  not  mean that automatically 
CHAMPUS  cost-sharing  benefits  are  available.  The  care in question 
must  he  scrutinized to determine whether or not  the  hospital care in 
question  was  custodial. 

CUSTODIAL  CARE - DISABLED AND PROLONGED 
Medical care that is considered custodial  as  defined by the  CHAMPUS 
regulation is not  available for CHAMPUS  cost-sharing  benefits. And 
medical  care is custodial if it is rendered to a patient who: 
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(1) is mentally or physically  disabled and such  disability is 
expected to continue and be  prolonged, and 

(2) requires a  protracted,  monitored and/or controlled en- 
vironment  whether in an  institution  or in the  home, and 

( 3 )  requires  assistance to support the essentials of daily 
living, and 

( 4 )  is not under active and specific  medical,  surgical and/or 
psychiatric  treatment  which  will  reduce  the  disability to 
the extent  necessary to enable  the  patient to function 
outside  the  protected,  monitored and/or controlled en- 
vironment. DoD 6010.8-R, chapter IV.E.12.a. 

The  provider  concedes  that the beneficiary on September  20, 1983, met 
parts 2, 3 ,  and 4 of  the  custodial  care  definition.  However,  the pro- 
vider contends that  the  beneficiary  was  not  physically  disabled  and, 
even if he  was  considered to be  disabled,  the  disability  was  not 
expected to be  prolonged. 

The  provider, in essence,  contends  that  brain  death is not  a 
disability  because it is different from  a disability in that it 
"transcended disability and was  something far beyond  what  the 
regulations  contemplated, in their discussion of  'custodial care."' 
See Exhibit 27, p. 8. It seems  that  the  contention is that because 
the diagnosis of  brain  death is more  serious  than a disability, it 
should  not  be  considered as a disability  within  the  meaning of 
custodial  care in the  CHAMPUS regulations. 

While it is true  that  the CHAMPUS  regulations  do n o t  define  the term 
disability,  the term is generally used both in medicine and in law. 
The term is defined  by  Taber's  Cyclopedic  Medical  Dictionary,  13th 
Edition  (1978) (F. A .  Davis  Company)  as follows: 

"Disability.  Lack of ability to perform  mental or physical 
tasks  which  one  can  normally do. The term is used in legal 
medicine to apply esp. to the loss of  mental or physical  powers 
as a  result of injury or disease.  See:  Handicap." 

There is no question that  the child, after  September 20, 1983, was 
clinically  brain dead.  His  brain simply  was  not functioning.  He 
could not  perform any mental or physical tasks. 

Dr. T.  E. Harper  described  the  child's lack of brain  functioning in 
his discharge  summary  dated October  27, 1983. (Exhibit  23)  He 
writes : 

"Problem  Number 3 - Clinical  Brain  Death: On the  morning of 
9/12/83, the  patient  was noted to be at  0615 to be unresponsive 
to painful  stimuli and to have  pupils that  were fixed and 
dilated  at 7mm. . . . Dr. Thomas  Harper  of  pediatrics  was 
called  for  consultation at 0900 f o r  further  evaluation and 
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management. The  condition of the  patient  was  said to be 1- 
changed. . . . 

* * *  

On 9/13/83, an EEG was  obtained  which  was  characterized by 
continuous  slowing of rather  high amplitude  perhaps of one to 
four cycles per second. All the  present  bilateral  slowing 
seemed to be  more  prominent  on  the  left  side,  perhaps  more so 
on  the  left  frontal  temporal region. The EEG was said to 
definitely  argue  against  the  presence of cerebral  death  at  that 
time. . . . 

* * *  

After the acute  episode,  the  patient never again  developed 
reactive pupils. At  first they would  at times  be  smaller  but 
not  obvious  reactive,  at  times  right  was  greater than left. . . . On 9/14/83, another EEG was  performed and  revealed 
moderate to generally  high  voltage  arrhythmic  delta  activity 
with  a  small  amount  of  some  lower  voltage  arrhythmic  theta 
components. . . . The EEG was  therefore  considered  abnormal  but 
definitely  not  brain dead. On 9/14/83, the  patient  was  weaned 
off  controlled  ventilation,  placed  on  a  T-piece.  Shortly 
thereafter,  he  ceased  respirations and had increased blood 
pressure  and pulse. He was bagged and immediately  resumed 
spontaneous  breathing,  was placed  back  on artifical  respira- 
tion. By 9/15/83, the  patient had decreased  his  respiratory 
rate and only  was  breathing  at the  minimal  IMV  rate of 5 and 
ultimtely had to be put  back  at an  IMV  rate of 20. Thereafter, 
he had no  further  spontaneous  respirations.  He  continued to 
have  some  reflex  responsiveness in his  lower  extremities  but no 
purposeful  movement.  His  pupils  remained  fixed and dialated. 
Another  EEG  was  performed 9/16/83 and revealed some  relatively 
diffuse  five or six cycle per second  activity  suspected to be 
artifactual. In bipolar  recording  runs  an  essentially  flat 
tracing was  obtained from all lead areas  except for some low 
amplitude  activity from the  frontal  region. . . . Finally  on 
9/19/83, the  patient had another  EEG  performed in the ICU. The 
measured  portions  of  that  record  were  essentially  flat  except 
for some  nondescript  baseline  wondering,  but  there  continued to 
be  some  low  voltage  ripple of  the  data  frequency as best seen 
on the  right  side.  This  was  consistent in at  least two read- 
ings. This  was  essentially  the  same as the  record  of two days 
previously. It was  suspected  that  this  was  probably  artifact. 
On 9 / 2 0 / 8 3 ,  a  repeat EEG was  performed in the EEG lab in the 
hopes of ruling out any artifacts from the ICU.  There is noted 
to be considerable  semi-rhythmic  baseline  irregularity  clearly 
related to the  respirator.  Except for isolated electrode arti- 
fact,  the record  was  considered  isoelectric  with  only  faint 
baseline  wondering  when the respirator  was  turned  off  briefly. 
Even  at  increasing  gain setting, no  activity  consistent  with 
cortical  origin  was  detected.  This EEG was  considered  flat 
line and consistent with cerebral  death. . . . 
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Detailed  discussions  were held on  numerous  occasions  with  the 
parents to discuss  his  management and the apparent  nature of - 

his brain death clinically.  At the parents' request,  on 
9/17/83, a second  neurosurgeon . . . was  called for a  second 
opinion  regarding  cerebral death. He  confirmed the lack of 
spontaneous  respirations,  the fixed and dilated  pupils  with  no 
occulocephalic  help,  no  response to  pain. No movements in the 
upper extremities to painful  stimuli  but  some  foot  movements in 
response to pain in the palms. There  was  actual  withdrawal 
movement  on  either side. There  was  deep  tendon  reflexes in the 
upper and lower extremities,  slightly  atypical in the upper 
extremities. . . . It  was  noted  that  the  more  prominent  signs 
of brain  function  were  not  present in the  patient and the 
ultimate  prognosis  was that  probably  complete  cerebral  death 
would  insue in the near future. . . . 
Most  likely  at  the  present  time,  he  has no cerebral  prefusion 
at all. Again,  throughout  the  weeks,  the  parents were con- 
stantly informed  of  the  patient's clinical  brain  death and the 
lack of realistic outlook. However, both parents  remained  firm 
in  the decision  not to desire  termination of support." 

Based upon  the  provider's  own evidence, it was  clear to all  that  the 
child  could  not  perform any  mental or physical  tasks  because  of  being 
clinicall'y brain dead. Without  question, I find that  clinical  brain 
death is a disability  within  the  meaning of  the CHAMPUS regulations. 

The provider  further contends  that,  even if clinical  brain  death 
could  be viewed as a disability,  the  disability  could  not  be con- 
sidered to be prolonged  because  there was no  indication in the record 
as to the  length  of time  the  beneficiary  would be expected to be in 
the  brain  dead  condition. 

This  issue  has  been  raised  before in the  File  Final  Decision,  Case 
File 84-11 and the  Hearing  Officer in that  case  file  agreed  with it. 
The Hearing Officer in Case  File 84-11 proposed  a rule that there 
must be sone  evidence in the record of the life  expectancy of the 
beneficiary to determine whether or not a condition or disability 
would  be  prolonged. 

However, the Assistant  .Secretary of Defense  (Health  Affairs)  over- 
ruled the  Hearing  Officer and rejected  the  Hearing  Officer's  recommen- 
dation on  the  prolonged issue. The  decision in Case  File  84-11 held 
that to determine whether  a  disability is prolonged or not ' I .  . . it 
must be determined  whether the disability is likely to exist  over  a 
substantial  portion  of the duration of the  beneficiary's  illness, 
irrespective of how long that may be." 

In the cas2 file in question, the  beneficiary's  primary  illness  was 
clinical  brain  death and clinical  brain  death  was  irreversible.  By 
letter  dated  December 12, 1983, Dr. Thomas E. Harper  wrote  that  the 
beneficiary  was  diagnosed  as  having,  among  other  things,  "irrever- 
sible  coma with clinical brain  death . . .I1 
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He also  wrote that: 

"AS noted,  patient's  initial  trama  and ultimate  course  have 
left  him in an  irreversible coma. His  parents  have  refused to 
allow  termination of  ventilator  support. In response to their 
wishes,  he is being  given  continued supportive care. If there 
is never  any  termination of his  ventilator  support,  at  some 
point  he  will  no  doubt  succumb to pulmonary  complications. It 
is not  possible to predict  how long  this will  be,  with any 
degree  of certainty." Exhibit 5 

In his  final discharge  summary, Dr. Harper wrote: 

"Problem  Number  1 - Brain  Death. There  was never  any change in 
the  patient's  neurological status. Consultation  at  the 
parents' request by Dr. Tacke  from  rehab  on 1/8/84 concurred 
with  the diagnosis  of  cerebral  death and the  inappropriateness 
of  any  efforts  of  rehabilitation."  Exhibit 25 

Consequently,  the  evidence is absolutely  clear  that  the  child  was 
clinically brain  dead for as long as  he lived. He  never revived  from 
his coma. Thus, under the  rule  set  forth in the Final  Decision in 
Case  File  84-11,  the  disability of  the  beneficiary in question 
existed  until he died  and,  as  such, is prolonged  within  the  meaning 
Of the  CHAMPUS  regulation. 

I find,  then,  that  the  medical  care  of  the  beneficiary,  although it 
may have  been  appropriate  hospitalization,  was  also  custodial care. 
The  reason for my  finding is that  the  care  as  heretofore  described 
met  all  the  criteria  for custodial  care  as set forth in DoD 6010.8-R, 
chapter IV.E.12.e. 

CUSTODIAL  CARE - ANOTHER  CONDITION OR ACUTE  EXACERBATION OF CONDITION 
Even if the  beneficiary is receiving  custodial  care,  he  may  also 
receive  CHAMPUS  cost-sharing  benefits for: (1) presence  of  another 
condition and ( 2 )  acute  exacerbation  of the condition for which 
custodial  care is being  received. DoD 6010.8-R, chapter IV.E.12.d.l. 
and 2. 

In the  case in question;  the  provider  contends  that  even if the  bene- 
ficiary was  receiving  custodial  care,  he  also  received  care for com- 
plications  related to his  cerebral injuries. These  complications, 
which  included hypotension,  anemia,  respiratory and blood infections, 
pheumontis and diabetes  insipidus,  with  resulting  complications  from 
his severe fluid loss, constitute either  the  presence of another  con- 
dition or the acute  exacerbation  of  the  initial  condition.  (See 
Exhibits  23, 24 and 25) 

First  of  all,  there is no question that had not the  child  been 
injured initially,  the  medical  complications would not  have 
occurred. (See testimony of Dr. John  Curtis)  As  such, I find that 
the complications  were not  another condition  within the  meaning  of 
D o D  6010.8-R, chapter IV, E.12.d.l. Had the  child  received  an injury 
or disability  other than  the one that he  initially  incurred,  rather 
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that  just  a  complication of that  initial  injury, my finding  may have 
been  different. 

Secondly,  concerning  the  contention  that  the  beneficiary's  complica- 
tions  of  his  initial  injuries  constitute  acute  exacerbation  of  those 
injuries,  the  record is clear that the  beneficiary  did  have  complica- 
tions from his  initial head injuries. The record is also  clear,  how- 
ever, that had the child not  been  clinically  brain  damaged,  these 
complications would  not  have  occurred and that  these  complications 
also  were  generally  anticipated  from  a  patient  who is clinically 
brain dead. 

Dr. Curtis testified  and Dr. Harper wrote (Ex. 5, p. 3 of 3 )  that 
once the  child  became  clinically  brain  dead,  they  anticipated that he 
would die  of  pulmonary  complications.  Furthermore,  there  was never 
any  change in the  beneficiary's  neurological status,  the problem for 
which  he  received  custodial  care. 

Finally, t h e  provider  also  contends  that  the  complications  were 
treated by active  medical  attention from his treating  physician and 
were treated necessarily in a  hospital. While  this  may  be  true,  the 
conditions  were  as a direct  result  of  the  patient's  initial  cerebral 
injuries and were  anticipated by the  treating  physician  once  he  was 
declared  clinically brain dead. As  such,  this  contention  also  cannot 
be used  to justify  coming  within  the  acute  exacerbation  exception  of 
the CHAMPUS  regulation for custodial care. 

As such, I find that  the  anticipated  complications of one who is 
brain dead,  whenever  treated,  do  not  constitute  an  acute  exacerbation 
of  the  initial  neurological condition of  the  beneficiary. 

SUMMARY 

In summary, it is the  Recommended Decision of  the  Hearing  Officer 
that  the claims  of the  provider f o r  inpatient  hospital  care of the 
beneficiary  from  Sepember 21, 1983, through  January 12, 1984, be 
denied  CHAMPUS  cost-sharing benefits. The  reason for the decision is 
that  the care of the  beneficiary  was  custodial  care as defined by the 
CHAMPUS  regulatons and law and is therefore  excluded  from  CHAMPUS 
cost-sharing  benefits.  Furthermore,  an  additional  reason for the 
decision is that the  care received for this  period of  time  also  was 
not  compensa-tory  as  being  another  condition or an acute  exacerbation 
of  the  initial custodial  care  condition as defined  by  the  CHAMPUS 
regulation and by law. 

1 3  

CHAMPUS Hearing  Officer 
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CHX.:PUS claims  for  the  episode of care  in  question.  Issuance of 
this FINAL DECISION completes  the a d m i n i s t r a t i v e  appeal process 
as  provided  under DoD 6010.8-R, chapter X, and  no  further 
administrative  appeal  is  available. 

&Lu.M$F -- . 

Jown F. Beary,  111, N . D .  
Acting  Assistant  Secretary 


